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MEMORANDUM OF AGREEMENT

Entered into and between:

NKOSANA KENNETH MAKATE »

ID:;
Address: %
E-mail: kennethmakate@gmail.com

(hereinafter referred to as "Makate")

and

Christiaan Schoeman
1D: 481220 5005 089
Address: 77 Ambassador Crescent, Waterkloof Vailey, 14 Squirrel
Avenue, Waterkloof, Pretoria
E-rail: chris@litfin.co.za
In his capacity as authorized representative of a Company
to be nominated
(hereinafter referred to as "The Company")

WHEREAS Makate issued Summons against Vodacom under Case Number
20980/2008 South Gauteng, High Court;

AND WHEREAS Makate needs funds to proceed with the litigation;

AND WHEREAS the Company will provide funding to pursue the claim;

NOW WHEREAFTER THE PARTIES AGREE AS FOLLOWS: ;ﬂ
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Claim;

Attorneys:

Effective
Data:

Vortacori:

&

DEFINITIONS

means Claim issued in Summons Cass No 2011401880 South
Gautzng High Court and ail interiocutary applications thersto in

such litgation,

means Stemela & Lubbe Inc, 141 Charlas Streel, Brooklyn,

Pretoria.

mezns dals of signature of this Agrezment by the narty last
signing.

means Vodacom {Pty) Lid, Registration No: 1991/001471/07.

FUNDING

The Company shall fund all legal costs and expenses reasonably

necessary to prosecute the claim instituted by Makate against Vodacom.

Subject to clause 7, the legal costs shall not include the legal costs already

incurred before the effective date in connection with the issuing of Summons

and the litigation proceedings thus far,

The company indemnify Makate agamst all and any claims which may be
instituted against him during the cause of the litigation, including any adverse

cost orders which may be granted during the Jitigation
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The Company shall deposit with the aftornocys sufticien: funds as
reasonably required and requested by the stormeys from time lo time to
finzance the litigation, within 10 days of baing requested to do so.

LITIGATION
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The Company undertakes to pursue the fitigation to tho best of iis abilities.

In consideration for funding the litigation and teking the associated risk, the
Company shali be entitfed to control and direct the litigation, and to appoint its
own legal team to present the action to Court. Where the matter is settled by
negotiation and agreement, neithar Makaia or the attomeys shall be entitled
to effsct settiement without the written conseni and approval of the Company,
unless the aimount payabie in terms of such setllemant agreement exceads
R650,000,000.00 (SIX HUNDRED AND FIFTY MILLICN RAND).

4. NO CESSION OR ASSIGNMENT

The partiies confirrn that the claim fs nol ceded or assned to the
Company and this Agreement only relalss 1o the sharing of any recovery

tnads fromy Vodacom.

5. REWARD

In consideration for the funding the libgation, and taking the risk associated
therewith, the Company shall be entitied to control and direct the litigation
through Makate as Plaintff, who shall aci upon all of the companies

reasonable and necessary instructions.

Upon conclusion of the matter, whatever award is made and recovered by
Makate from Vodacom, shall be paid to Stemela & Lubbe Inc {Trust Account)
who shall be instructed to divide such recovery i such a manner that Makate

will receive 60% thereof and the company 40%
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Any legal costs recoveraed from Vodacom due to favourable costs orders
awarded to Makate during the course of the litigatian, wili not forin part of the

reward and will be retainad by the legal team.

Upon success of the maerits of claim, the company will pay 2 minimum
deductible advance of R4,000.005.00 (FGUR MILLION RAND) to Maksate as

up front distribution of rewards cbtainsd.

6. LEGAL REPRESENTATION

The Company has the exclusive zuthority to appoint a legal team to

represent Makate in the litigation.

The instructing attorneys wil! be Stemela & Lubbe Inc, 141 Charles Street,
Brooklyn, Pretoria, who will apgpoint corrsspondents in Johannaesburg for
purposes of service and in compliznce of tha Liniform Rules of Couit.

The attorneys will appoint the following Counsel:
Advy, CE Puciin SC;

Adv. R Michau §C

A junior Counsel to be appointed by the legal team.

The amount of R50,000.00 (FIFTY THOUSAND RAND) will be set aside
for the senvices of the junior Counsel refereed to in paragraph 6.3.3. The
purpose would be to allow iMakate to consull With such junior counsel to assist
him i understanding the legal process and issues Makate will first address
any questions to the atlornaeys, but if he wants o consult with junior counse!

as well, he will be at liberty to do so subject to the imit of R50,000.00. All

such consultations or tolephonic coinferances wi! be arranged by the

Atiorneys.
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[& ATTORNEYS R MASILO

It iz recorded that iMokota's present altomeys in the iiligation is R Masilo
Attorneys, 98 President Street, Old Mutual Building, Suite 11, First Ficor,

Germiston

Upon signature of the funding agreement, Stemela & Lubbe Inc will
address a lefter to Masilo Attorneys mforming them of the funding agreement

and that Makate has lerminated their mandate.

R Masilo Attornays wil! be requested to withdraw as Attorneys of record
and Sternele % Lubhe vl fls o naw Notice 1o be Attorneys of Record.

Stemela & Lubbe Inc will enter into negotiations with Masilc Alterneys to

arrange for & feir and rezeonable compensation to them for work done and

services renderad prior to ihe effective date Makate confirms that Masiio

Attorneys agreed to work on 2 cuntingency basis and that they have assumed
the risk of the Hligation Any agresd reasonable remuneration vill be paid
from Makate's 80% shars if the litigation is successful. The provision of tha
Contingency Fees Lct 86/1597 will be appiied to any agreement reachad.

The Company will indemnify Makate from any clams which may be
instituted against him in consequence of Masilo Attorney's involvement in the

litigation prior to the effective date.

8. PUBLICITY AND CONFIDENTIALITY

Each party undertzkes to keep confidential and not to disclose to any third
party, save as may be requiced in Law or by ruling of @ Court, the nature,
content or existence of this Agreemant and any and all information given by a

party to the other parties pursuant {o this Agreement.
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The parties undarieka at il timies to do all such things, perform all such
actions and take aff such steps and to procure the doing of all such things. the
performance of ali such actions end the teking of all such steps as may be
open to them and necessary for or incidental to the putting into effect or
maintenance of the terms, conditions and/or import of this Agreement.

10.  BREACH

In the event of any of the Pariies {"Defaulting Parly") committing a breach
of any of the terms of this Agreement and failing to remedy such breach within
a period of 21 days sfter receipt of a written notice from another Party
(“Aggrieved Party") calling upon the: Dafauiting Parly so fo remedy, then the
Aggrieved Party shall be entitlad, at its sole discretion and without prejudice to
any of its other rights in law, either to claim specific performance of the terms
of this Agreement or te cencel thiz Agraement forthwith and without further
notice, and in ether case to claim a1d recover damages from the Defaulting

Party.

The Parlies agies that any cosiz awarded will be racoverable on an
attorney- and own-client scale unless the Court specifically determines that
such scale shall not apply, in whicn event the costs will be recoverable in
accordance with the High Court tariff, determined on an attormney-and-client

scale.

11. DISPUTE RESOLUTION - INTERNAL ARBITRATION

In the event of there being any dispute or difference between the Parlies
arising out of this Agreemant. the said dispute or difference shall on
written demand by any Pariv be submitted to informal arbitration in
Pretona, which needs to bs finalised within e month of date of

declaration of dispute.



The parties shall dacide on an Arbitrator, failing which the Chairman of the
Pretoric Bar will appoint an Advocate with no less than 10 years
standing as Arbitratar  The decision shall be final and binding on all
the paitiag {0 the dispuie The person so nominated shall be the
duly appointed arbitrator in respect of the dispute. In the event of
the aftorneys of the parties to the dispute failing to agree on any
matter relsting to the administration of the arbitration, such matter
shall be referred to and decided by the arbitrator whose decision
shall ba final and binding on the parties to the dispute.

Any arbitration in terms of this clause 11 shall be conducted in camers and
the Farties shall treat as confidential details of the dispute
suhmiittad to srbifration, the conduct of the arbitration proceadings

and the outcome of the arbitration.

This clause 1% will continue to be binding on the Parties notwithstanding
any termination or canceffation of the Agreement.

12. NOTICES AND DOMICILIA

12.1 The Padies select as their respective domicilia citandi et execulandi
the following physical addresses, and for the purposes of giving or
sending any notice provided for or required under this Agreement,
the said physical addresses as well as the follawing telefax

numbers —
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Name

NK tlakate:

Name

C Schoeman:

Name

W Lubbe.
{Stemszia & iubbe

Ine)

Physical Address, Telefax and a-mail

addrass
48 Midland Estates , 8™ Strest , Noordwyk,

Midrand.

KennethMakate@amail.com

Physical Address, Telefax and _e-mall

address
77 Ambassador Crescent, Waterkloof Valley,
14 Squirrel Avenue, Waterkioof, Pretoriu

E-mail: chris@litfin.co.za, Fax: 012 5345 6029

Physical Address, Telefax and e-mail
address

141 Charles Street, Brookiyn, Pretoriz,

Tel: 012 346 0136, Fax: 012 546 6029

E-mail; sonja@stemsalalubbe.co.za

provided that a Party may change its domicifium or its address for the
purposes of notices 1o any other physical address or teiefax number
by writter; notice to the other Parties to that effect. Such change of
address will be effective § (five) business days after receipt of the

notice of the change.

12 1 All notices to be given in terms of this Agreement vall be given in

writing and wili -

12.1.1 ba delivered by hand or sent by telefax,



12.1.2f delvered by hand duiing business hours, be presumed to
have been received on the dale of dafvery. Any notica
delivered after business hours or on & dsy which is not a
business day will be presumed to have been received orn the

following business day; and

j2.1.3if sent by telefax during business hcurs, be presumed to have
been received on the date of successful transmission of the
telefax. Any telefax sent after business hours or or @ day which
is not a business day will be presumed t» have been received

on the following business day.

12.2 Notwithstanding the above, any nofice given In wrlting, and actually
raceived by the Party to whom the nolice o addiessed, will be

deered to have been properly given and received, notwithstanding

that such notice has not been given in accordance with this clause |

13 APPLICABLE LAW AND JURISDICTION

13.1 This Agresment will in all respects be govermed by and construad under
the laws of the Republic of South Africa

14 DEPENDENT ADVICE

Each of the Parties to this Agreezment hereby acknowledges and
agrees that —

14 1 it has been free to secure independent legal and other profassional

advice (including financial and taxation advice} 25 to the nature and

effect of all of the provisions of this Agreemant and that it has either
taken such independent advice or has dispensed with the necessity of

doing so; and

14.2 all of the prowsions of this Agraement and the restrichonz herein
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contained ars fair and reasonable in all the circumstances and are in

accordance with the Party's intentions,

16 GENERAL

15.1 Whote Agreament

15.1.1 This Agreement consiitutes the wholz of the agreemen! between
the Parties relating to the malters dealt with herein and, save to
the extent otherwise provided herein, no undertaking,
representation, term oi condition relating to the subject matter of
this Agreement not incorporated in this Agreement shall be
binding on any of the Partiss.

supsisedns and repiaces any and ail

15.1.2 This Agreement
agreements between the Partins (and othar persons, as may be

applicable} and undariaiings given to or on behalf of the Parties
{and other persons, as muy be applicable) in relation fo the

subject matter haraof,

15.2 Variations to be in Writing
No additicn to or variation, deletion, or agreed canceifation of all or
any clauses or provisions of this Agreement wil! be of any force or

effect unless in writing and signed by the Parties,

15.3 NO ASSIGNMENT

Neither this Agreement nor any part, share or interest herein nor any
rights or obhigations hereunder may be ceded, delegated or assigned
by any Party without the prior written consent of the other Parties,

save as otherwise provided in clause 15 herein.

16 COSTS

Except as otharwise specifically provided herein, the Company will
bear and pay a'l legal costs and cxpenses of and incidental to the

negotiation, drafting, preperation and implementation of this

4
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Agreement

17 SIGNATURE

17.1 This Agreement is gighed by the Parties on the dates and al the places

indicated balow.

17.2 This Agreement rmay ne execited in counterparts, each of which shalt
be deemerd an origina!, and all of which together shall constitute one
and the same Agreament as st the date of signature of the Party Jast

signing one of the rounterparts.

17.3 The persons signing this Agreement in a representative capacity

warrant their authoiity to do so.

17.4 The Parties record that it is not required for this Agreement to be valid
and enforceable that & Party shall initial the pages of this Agreement
andlor have its signature of this A; reement venfied by a withess.

P .‘ e 8" ﬁﬁ{, G /
SIGNED at %@“o et on 777 Z s A, 2011

Signed hy: NK{ AKATE

Pl ut

1
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SIGNED at Pmé»m

on

poes
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Neeimba 2016

For and on behalf of

/&,L//é;

Sirfature

C SCHOEMAN

gs witness :

Al
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BERM2
MEMORAMDUM OF AGREEMENT

Memorandum of agreenient made and entered into by and between

SUABA CAPITAL Y SARL a company duly organised and legally existing under
ihe laws of Luxembourg (Company Registration No. B175040) having its registered
office in L -- 8308 Marmer/Capellen 78 Parc ¢'Activiids, care of 1 Fullerton Road, #02-
01Cne Fullerton. Singapore $58213 or its assigns or nominee

(hereinafter referred to as “the financiar™)

and

BLACK RCCK INING LTD a company with iimited flability duly registered and
incorporated in the British Virgin islands

(hereinafier referred to as "Black Raoci”)

ERROL ELSDON an adult male residing at Silkwooa Linden Road, Sancton South
Africa

(hereinafter referred to as “Elsdon™

CHRISTIAAN SCHOZMARM an acdult male residing at 174 Smith Street. Muckieneuk.
Pretoria

(nereinafter referred 10 as "Schoeman)
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